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Warehouse Group, Inc. ("Warehouse Group") hereby submits

these informal reply comments regarding regulation of lea."

access channels, pursuant to section 612 of the Cable TelevisiQn

Consumer Protection and Competition Act ot 1992 (the "Act"),

codified at scattered sections of 47 U.S.C. Warehouse Group has

reviewed the comments and reply comments in this docket, and

believes that the interests of commercial users of leased access

channels have not been SUfficiently addressed.

Warehouse Group is a private consortium that intends to

lease cable channel capacity on a regional basis. It plans to

lease a single, dedicated channel fourteen hours a day to provide

advertising supported, community-oriented programming. The

programming will be aimed at local community interests, and will

be supported by advertising that is directly related to Warehouse

Group's business ventures in the community. Warehouse Group is

concerned that cable systems within a metropolitan region will

not agree to provide channel capacity at reasonable rates and



upon reasonable terms and conditions, as the Act require••

Section 612(C) (4) (B).

Congress intended that leased access channels be used ~

promote competition to services offered by cable operatQrs and to

create diversity in programming available tQ cable subscribers.

section 612(a). Warehouse Group believes new and different

programming on leased channels can be competitive with

programming controlled by the cable operator. This proqr_1ReJ

can and will develop if it is not stifled by cable operators.

Leased channels have the potential to encourage new programmers

unaffiliated with the cable operator to develop a competitive

market for new and innovative prograDlDling. But innovation will

not occur if the cable operator can impede competitive

programming or capture the profits from innovation by

unaffiliated programmers.

In order to ensure that leased access is a viable service,

the Federal Communications cODlDlission ("FCC") must take seriously

its duty to establish rules for determining maximum reasonable

rates and for setting reasonable terms and conditions. In

particular, the FCC should explain the meaning of 'the provisioa

of the Act stating that the FCC's rules should not "adversely

affect the operation, financial condition or market development

of the cable system." Section 612(c)(1). Warehouse Group asks

the FCC to interpret the provision to mean only that a cable

operator cannot not be required to provide leased access below

the marginal cost of carriage to the operator, or to subsidize
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the operations of the leased channel programmer. Cable Qpe~a~or.

should not be allowed to otherwise rely on this provision tQ

restrict use of leased access channels. The FCC should prohibit

operators from imposing conditions that would not exist in a

competitive environment.

The FCC rules should emphasize that section 612(0)(1) does

not permit operators to require leased access programmer. to

compensate operators for their alleged lost profits caused by

competition from the leased channel. Such an interpretation

would defeat the purpose of leased channels as a source of

competition to operators.

Rates must be reasonable and set at levels that would exist

if channel lessees had competitive alternatives to the cable

system to reach subscribers. Normally, a reasonable rate will

reflect the marginal costs to the operator of providing chaRRal

capacity. This will also ensure that operators are not

sUbsidizing costs of leased access. Basing rates on "implic:itlt

leasing charges to programmers, as cable operators urge, gives

operators unchecked discretion to set leased rates without regard

to the cost of providing the channel.' Similarly, basing rat..

on a percentage of sales is not an option for many leased acces.

users, where the programmer's revenues are not generated directly

by subscriber payments. Rates based on the cable operator's

'The "implicit" rates defined by cable operators in the
comments and reply comments filed in this docket reflect aoRopsony
rather than competitive prices. Competition cannot develop where
rates are based on anticompetitive pricing schemes.
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marginal costs opens up leased accesa to the wid••t raRge of

users, without undue hardship to cable operators.

Warehouse Group recognizes that federal regulation of le.s"

access channels is untested, and that .any of the i ••ues iRYGlve4

are not yet defined. It is appropriate for the FCC to avoid

overly specific regulations on April 3. But the FCC aAovld

promulgate general guidelines that will allow di.pute r ...blcion

on a case-by-case basis. The FCC should set the general

standards that will encourage operators and programmers to

negotiate use of channels in a straightforward, efficient aanner.

The rules should define the FCC's goals, and encourage the

parties to resolve disputes through alternative dispute

resolution. The FCC need only take an active role in

adjUdicating disagreements that cannot be settled through

negotiation.

The FCC should act to make leased access channels available

as a viable means of providing competitive programminq. It

should direct cable operators to make access available under

prices, terms and conditions that would exist if there were

multiple providers of channel carriage in the community, that is,

if there were a competitive environment. If the FCC fails to

define these goals, operators will retain monopolistic power over
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programmers seeking the use of leased access and ~e purpose. of

Congress will be frustrated.

Respectfully submitted,

Attorneys for Warehouse Group, Inc.

Dated: March 22, 1993

(0376)informel.com
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